UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

CASE NUMBER: 03-80295-C1V-MIDDLEBROOKS/JOHNSON

EMARKETERSAMERICA.ORG, INC.,
A Florida Non Profit Corporation,

Plaintiff, o
VS. C

SPEWS.ORG et. al.,

Defendants.
/

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS MOTION TO DISMISS FOR
LACK OF STANDING, LACK OF SUBJECT MATTER JURISDICTION, LACKOF PERSONAL
JURISDICTION., AND FAILURE TO STATE A CLAIM UPON WHICH RELIEF MAY BE
GRANTED AND MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT’S REQUEST
FOR AN ORDER GRANTING BY DEFAULT, OR IN THE ALTERNATIVE, DISMISSING THE
CASE PURSUANT TO RULE 41(A)2) AND DEFENDANTS' DEMAND FOR ATTORNEY
FEES

and

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS’ REQUEST FOR ORDER
GRANTING BY DEFAULT, OR IN THE ALTERNATIVE, DISMISSING THE CASE
PURSUANT TO RULE 41 (A)2) AND DEFENDANTS’ DEMAND FOR ATTORNEY FEES

Plaintiff, EMARKETERSAMERICA.ORG, INC., a Florida Non Profit Corporation, by and
through its undersigned Counsel, hereby files the above-entitled Memoranda, and as grounds states

as follows:

No Lack of Standing

1. The Supreme Court of the United States in Hunt v. Washington State Apple Advertising
Commission, 432 U.S. 333, 97 S. Ct. 2434, set forth the 3-part test for an association to

have standing to bring suit on behalf of its members, and stated it has such standing



“when (1) its members would otherwise have standing to sue in their own right; (2) the
interests it seeks to protect are germane to the organization's purpose; and (3) neither the
claim asserted nor the relief requested requires the participation in the lawsuit of each of
the individual members.” citing Warth v. Seldin, 422 U .S. 490,95 S.Ct. 2197,45 L.Ed.2d
343. Pp. 2441-2442.

Here, EMARKETERSAMERICA.ORG, INC. (“EMA”), a Florida Non Profit
Corporation, is a lawfully and duly registered Florida Non Profit Corporation whose
members consist of lawfully and duly registered Corporations and individuals united for
the specific and general purposes surrounding Internet marketing, including email
marketing, and free speech concerns, including privacy rights.

The instant suit seeks equitable and legal relief, which would otherwise be atfordable by
this Court to its individual members as well as to its corporate members. There is an
actual controversy cognizable to each of the members. There are no statutory or
contractual bars to recovery had this suit been brought in the names of the individual
members or the corporate members. Thus, the members of EMA would otherwise have
standing to sue in their own right to protect their interest which are germane to the
purposes of EMA (Internet marketing, including email marketing, and free speech
concerns, including privacy rights).

In Warth, the Court held that "an association of construction firms could not seek
damages for the profits and business lost by its members because 'whatever injury might
have been suffered is peculiar to the individual member concerned, and both the fact and
extent of injury would require individualized proof." ' Brock, 477 U.S. at 287 (quoting

Warth, 422 U.S. at 515-516). By contrast, the Court in Brock held that a request for



declaratory relief by an association on behalf of its members does not require the
individual participation of its members where the "suit raises a pure question of law."
Brock, 477 U.S. at 287. Here, neither the claims asserted nor the relief requested requires
the participation in the instant suit of each of the individual members. The relief
requested is injunctive and (per se) intentional privacy based torts.

5. While Courts have denied associational standing for damages claims concerning contract
matter sin the context of franchise claims where damages were sought, here although
damages are sought as part of the remedy for injunctive relief and for per se tort
violations, which because said injury was per se, general damages are assumed. Thus,
these claims always meet the jurisdictional requirement.

6. Further, the Supreme Court in Brock, recognized that “the primary reason people join an
organization is often to create an effective vehicle for vindicating interests that they share
with others.” Brock at 275-276. Such is thee case here.

7. Based on the foregoing, the 3-part test for an association to have standing to bring suit as
set forth in Hunt has been met, and all claims to the contrary should be dismissed.

No Lack of Subject Matter Jurisdiction

8. The Defendants have challenged that part of the Plaintiff’s Complaint which is based
upon Diversity Jurisdiction. As alleged in the instant complaint, this Court has subject
matter jurisdiction pursuant to 28 U.S.C. 1332, (a) and (c), diversity of citizenship
jurisdiction, which states impertinent part:

(a) The district courts shall have original jurisdiction of all civil actions where the matter in
controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between--

(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a foreign state;





















